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XAPAKTEP CYCHUIBHOI HEBE3NEYHOCTI KPUMIHAJBHOI'O
MMPABOIIOPYIIEHHS SIK ITPOSIB MOI'O AHTUIIHHOCTI

Y ecmammi docnioscyemocsa xapaxmep cycninbHoi HeOe3neyHOCmi KPUMIHAIbHO20 NPAGONOpY-
UleHHS i3 3ACMOCYBAHHAM AKCION02IYH020 Ni0X00Y. ¥ 00CniddiceHHT 6paxosano 3mitu, eHeceHi 00 Kpu-
MIHATLHO20 KOOEKCy YKpainu, 30kpema, 3anposaodicents NOHAMb «KPUMIHALbHE NPAGONOPYUIEHHS)
I «KKpUMIHAbHULL NPOCMYNOKY. ApeyMeHmo8ano 0oyintbHiCmb 30epedceHts Y KPUMIHATbHOMY NPA6i
MamepianbHoi 03HAKU KPUMIHAILHO20 npasonopyuierHs. OKpecieHo 3Ha4YeHHs aKCIONo2iuH020 nio-
X00y 8 00CHi0HCEHHAX cycninbHoi Hebesneunocmi. OOTPYHMOBAHO, WO XapaKmep CyCnilibHoi Hebe3-
NeYHOCMI KPUMIHATILHO20 NPABONOPYUMEHHS K T AKICHA XApaKmepucmuKka UsHa4aemvcs epynamu
CYCNINbHUX BIOHOCUH, HA AKI 30TUCHIOEMbCA KPUMIHATILHO NPOMUNPABHE NOCASAHHS, HA Yell Xapakmep
Hacamnepeo 8NaUBams OCHOBHUL ma 000amKosuil 6e3nocepeoni 06 exmu KpUMIHATbHO20 NpaAgo-
NOpYUileHHs1, a makodic 00 ekmusHi ma cyo ekmueni o3naxu dianns. Hasedeno nonooicennsa npo me,
Wo 6 oyinyi xapakmepy cycniibHoi Hebe3neuHocmi y 3aKOH00A8Yil i NPpaso3acmoco8Hill OisibHOCHI
ROMPIOHO 8UXOOUMU 3 IEPAPXIT YIHHOCMEU Y KPUMIHATbHOMY NPABL, Npu YbOMY HPONOHYEMbCI NPa-
BU0. YUM OLNbUL YIHHUMU € CYCNIIbHI BIOHOCUHU, AKI OXOPOHAIOMbCA KPUMIHAIbHUM 3AKOHOM, MUM
0L CYBOpUMU MAIOMb 0YMUL 3aX00U KPUMIHATILHO-NPABOGOI penpecii. «Aopom» cucmemu yinnoc-
metl, NOCA2ANHA HA AKI MAIOMb BU3HABAMUCS KPUMIHATLHO NPOMUNPAGHUMU, GUSHAIOMbCA NPUPOOHIT
ma HegIOUYICYBAHI NPABA TOOUHU, WO 0e0dli wupule 3aKpInImMbCs Ha MIDICHAPOOHOMY Md Hayi-
OHANILHOMY PIBHAX, 30Kpema, Jcumms AOUHY, il 300p08 s, yecmy i 2iOHICMb, HeOOMOPKAHHICMY |
besnexa. /lewyo Menuioio Mipoio nNPOROHYEMbCS GUIHABAU 3TOUUHHUMU KPUMIHATLHO NPOMUNDAGHT
NOCA2aHHA HA THWI npasa i c600600uU NHOUHU | 2POMAOSHUHA, IACHICMb, 2POMAOCHKUL NOPAOOK i
2poMaOdCcuKy be3nexy, npasocyoos, ciyxicoo8y JisibHICMb ma npogheciiny OiAIbHICMb, NO8 A3AHY 3
HAOAHHAM NYONIUHUX NOCTYe, HAYIOHATbHY Oe3neKy YKpainu, nopsaook HeceHHs BiliCbKOBOI CyicoOu,
008KLLIA, MUp 1 De3nexy I10Cmed, AKWO MilbKu OHU He CYRPOBOONICYOMbCA YMUCHUM 3ANOOISAHHAM
WKOOU CYCNIIbHUM 8IOHOCUHAM, 5KI 3a0e3neuyioms Hausuwi coyianvhi yinnocmi. Hasedeno epynu
CYCnibHO HeDe3neyHux OisHb, AKI NPONOHYEMbCA KPUMIHANIZY8AMU K KPUMIHALLHI NPOCHIYNKU.
Aemop pobums 6UCHOBOK NPO me, W0 HeOOXIOHUM eleMenmoM NIHAHHA CYCNIbHOI Hebe3neunocmi
KPUMIHANbHO20 NPABONOPYULEHHSL € 11020 OYIHKA SIK AHMUYIHHOCHII.

Knrouosi cnosa: axcionoeiunuii nioxio, KpuminaibHe nPasonopyuieHHs, CyCnilbHa HeOe3neyHicmy,
YIHHICMb, AHMUYIHHICMD.

IMocTanoBka mpodmemu. 3akoH Ykpainu «lIpo
BHECEHHSI 3MiH JI0 JCSIKHMX 3aKOHOABUMX aKTiB YKpa-
fHM MIONO CHPOILICHHS JJOCYIOBOTO PO3CIIiTyBaHHS
OKpEMHX KaTeropiii KpIMIiHAIBHUX HPaBOINOPYIICHE
Bi 22 nucronana 2018 p. Ne 2617-VIII, sikuit HaOyBae
guHHOCTI 3 1 cigrs 2020 p., ymepiie B icTopii HaIlio-
HAJIBHOTO KPHMIHAJIBHOTO 3aKOHOAABCTBA Tiependa-
Yae IOpUIMYHE 3aKPIIUICHHS KaTeropiii «KpuMiHaJIbHE
NPaBOMOPYLIEHHS» Ta «KPUMIHAJIBHUNA TPOCTYIIOK».
[lpn 1pOMY KpHMiHAJIBHE NPABOMOPYLICHHS BU3HA-
€TBCSI POZOBUM TOHSTTSIM, III0 OXOIUIIOE KPHMIHAJIBHI
TIPOCTYTIKY Ta 3JI0YMHM SIK TTOHATTS BUAOBI. L1i 3aKoHO-
JIaBYi HOBEJIM aKTyali3yloTh POOIEMY OCMHUCIICHHS (a
B JICSKUX BHIIQIKaX 1 IEPEOCMHCIICHHS) HU3KU HAsBHUX
HayKOBHX ITOJIOXKEHb Y rajly3l KpUMiHAJIBHOTO MpaBa.

Amnamizcr. 11,9.4. 112 ct. 12 HOBOI penaknii Kpumi-
HaJbHOTO Kopekcy Ykpainu (nami — KK) nae migcrasu

IOIMTH BUCHOBKY, IO 3aKOHOJABELlb, HE3BAKAIOUH
Ha 3alpoBa/KCHHS HOBUX <JICTANbHUX» TEPMIiHiB,
LIJIKOM OOIPYHTOBAaHO HE BiJMOBHBCS Bij CIaJIKO-
€MHUX TPaJUIINA PO3yMiHHS KPUMIHAJIBHOTO ITPABO-
MOpyIIEHHS (32 MOTePeTHHOI0 TEPMIHOJIOTIEI0 — 3J10-
YuHy). Y IIbOMY PO3yMiHHI BpaxoBaHO (hopMaibHY
(«kpuMiHaANBHE TPABOTOPYIICHHS — TMepeadadeHe
KK gistHHS»), conianbHy («KpUMiHaIbHE TPaBOIIOPY-
LICHHS — CYCIiJIBHO HeOe3NeyHe TisTHH») Ta IICHUXO0-
JIOT1YHY («KpUMIHAJIbHE MPAaBOTIOPYIICHHS — BHHHE
TSTHHST») O3HAKW, BOHO BiA3HAYAETHCS aHTPOIIOICH-
TPHU3MOM («KpUMiHAIbHE TPABONIOPYIIICHHS — TisTHHS,
BUMHEHE CYO €KTOM 3JIOYMHY»). 3aKOHOMIpHO, IO
Take OararoacrekTHE TAyMadeHHs A€ 3MOTY BUHTH
3a MEXi IOPUAMIHOTO MO3UTUBIZMY, YMOKIIHBIIOIOUH
1 HaBITh 3yMOBITIOIOYH 3aCTOCYBAHHS PI3HUX ITIXOIB
y JOCHIKCHHIX KPUMIHAIBHOTO MPABOTIOPYIICHHS.
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30KpeMa, 3 TOUKH 30pY aKCioJOri4HOro MigX0Ay KpH-
MiHalbHE IMPAaBOMOPYIICHHSI € aHTHILIHHICTIO, SKa,
CBOEIO YEProlo, MPOSIBISIETHCS Yepe3 Horo 03HaKH.

AHaJi3 ocTaHHiX 10cTiKeHb i myOaikaniii. Pos-
DMy TPoOIeM CyCHiTbHOI HeOS3MEeTHOCTI SIK Mare-
pilagbHOI O3HAKM KPUMIHAJIBHOIO MPaBONOPYIICHHS
OCTaHHIMM poKamH mnpucssiueHi podotu B.I. Bopu-
coBa, B.K. I'pumyka, FO.I1. [[3100u, M.I". IBaHOBa,
B.M. Kupnuka, H.A. Opnoscekoi, M.I. Ilanona,
B.I1. Tuxoro, B.B. llla6nucToro Ta iHITHX HAyKOBITIB.
HesBaxkaroun Ha 3HAUHHUN iIHTEpPEC 10 MPOOTEMATHKH
CYCITITbHOI HEOE3MEeYHOCTI, 1Mo 30epiraeTbcst BIPO-
JOBXX OCTAaHHBOTO CTOJITTS y BITUM3HSHIA Haywi,
CTaBJICHHS JOCIIIHUKIB JIO 11i€1 03HAKU KPUMiHAJIb-
HOTO TPABONOPYIICHHS € KapAMHAIBHO IMPOTUIICK-
HUM: BiJI M ATPUMKH OUTBITICTIO (DaxiBIIiB JO TOBHOTO
3anepedeHHs. Hampuxiaz, neski BYEHI HPOIOHY-
I0Th HOHATTS CyCIiNbHOI HEOE3MEYHOCTI BU3HABATH
«IITYYHO CTBOPEHHUM PYAMMEHTOM pajsHCBKOI mpa-
BOBOT CHCTEMI» Ta 3aMiHUTH Ha «Oe3IeKy JIOANHH,
CyCIIIbCTBA, JepKaBu Ta jroncteay [1, c. 120].

Takox cepel HAayKOBLIB € HEOAHAKOBUM pO3Y-
MIHHSI 3MICTy Kareropii «cycriibHa HeOe3Ne4HiCcTh
TiSTHHS», aJpKe BOHA HE Mae 4iTKo ¢ikcoBanux (dop-
MaJli30BaHUX) Ta BHYEPIIHUX O3HAK, IO /A€ 3MOTY
BIJTHOCHTH 1i /IO KJIaCy «OI[IHOYHUX MOHATH [2, C. 74].
SIK OmiHOYHE TOHATTS CyCHilbHAa HeOe3NevHicTh
MICTUTh y c001 HE JINIIE SAKICHO-KUTBKICHY XapakTe-
PHUCTHKY BiIIOBITHOTO SIBUILA, a i oyinky WOTO 3Ha-
gymocrTi [3, c. 223]. BogHouac po3misia cycniibHOT
HeOe3MeyHOCTI i KyTOM 30py BYCHHS PO LIHHOCTI
i OIiHKY (aKcioJorii) 3aJIUIIAEThCS. HE JOCUTh BiJIO-
OpakeHUM y HAyKOBIH JIITEpaTypi.

®opmyaOBaHHA wHiei crarri. 3 omuiay Ha
HEJIOCTaTHIA piBEHb HAyKOBOI pO3poOKH 00paHoi
npoOJIEMaTHKH y CTATTi MOCTABICHI TaKi 3aBIAHHS:

— 3’sicyBaTH pPOJIb aKCIOJNIOTIYHOTO TIJIXOAY Y
JMOCITIDKEHHSAX CYCIIIBFHOI HEOe3MeuyHOCTI KpUMi-
HAJIBHOT'O NIPABOIOPYILCHHS;

— BH3HAYUTH aHTUI[IHHICTh KPUMiHAJIBHHUX Ipa-
BOIOPYLICHb Yepe3 AOCHIHKEHHS XapakTepy iX cyc-
MiIbHOT HeOe3MeYHOC T,

— PO3KpUTH BIIMIHHICTP MK KPUMiHAJIBHHUMU
MPOCTYIKAMH Ta 3JIOYUHAMH 3 YpaxXyBaHHIM HE JIHIIC
(hopMaTbHOTO KPHUTEPIiI0, a 1 XapakTepy CYCIUIbHOT
HeOe3MeYHOCTI.

Bukiaax ocHOBHOro Marepiajy J0OCTiTKeHHS.
He Baarouuch 10 JeTaIbHOT JIUCKYCIT MO0 JOLiTb-
HOCTI ICHYBaHHS TOHSTTSA «CyCHilbHa HeOe3mney-
HICTB», CIIJ 3a3HAYUTH, 110 BOHO € IIUPIIAM 3a
TIOHATTSI «HeOe3meKka s cycminbeTBay. lle omHO-
3HaYHO BUTUMBaE 3i 3micty 4. 2 ct. 11 KK, ge cyc-
miJbHa HEOE3MEYHICTh KPUMIHAJIBHOTO IPAaBOIOPY-
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HICHHS TIIYMAUUThCS SIK 3aMO/iSIHHS ICTOTHOT IIKOIH
Gizuunitt wu ropuouunit ocobi, cycnitbemsy aoo
Oeporcasi (a He nuie cycninbeTBy. — K.O.) abo cTBO-
PEHHSI MOXKJIMBOCTI (peaslbHOI 3arpo3u) 3arolisiHHS
Takoi mKoAu. Take MIMpPOKe BU3HAYCHHS OHSATTS CyC-
MiJIbHOT HEOE3MEeYHOCTI JiSIHHS HIBEJIIOE apryMEHT
Mpo HIOWUTO HEBpaxyBaHHS JIOAMHH SIK HAWBUIIOL
COINIJIbHOI IIHHOCTI V BHU3HAYCHHI KPUMIHAJIHLHOTO
npasomnopymeHast. OTxe, Ha HaII OIS, BiICYTHI
OYEBHJIHI MTiJICTABH BiJIMOBIIATUCS BiJl BAKOPUCTAHHS
LBOTO MOHSATTS, 1[0 BUCTYIIAE HEB1JI'EMHOIO POJIOBOIO
03HAKOI0 KPUMiHAJILHOTO MTPAaBOMOPYIICHHS, PO3KPH-
Ba€ COMIaNbHY CYTHICTh OCTAHHBOTO.

[ToniOHMM YMHOM HE MOYKHA TIOTOJUTHCS 3 TIPOTIO-
3HIISIMH TIO/I0 HEAOIUIBPHOCTI BUKOPUCTAHHS O3HAKU
«cycrninbpHa HeOe3neyHicThy y Aedininii KpuMiHaib-
HOTO TPOCTYNKY [4, ¢. 3] a00, HaBMaKH, I0JI0 MOX-
JUBOCTI BUKOPUCTAHHS MOHATTS «CYyCHibHA HeOe3-
TeKa JisTHb, BINHEHUX 32 00CTaBWH, 110 BUKITIOYAIOTH
iX 3p0uuHHICTEY [4, c. 11, 12]. IIpenmeTom KprMi-
HaJBHOTO TIpaBa, 110 € HAWCYBOPIIIAM COIliaTbHUM
PErYIATOPOM, € BITHOCHHH, 11I0 BUHUKAIOTB Y 3B’ SI3KY
3 BUMHEHHSIM He Oylb-SKHX, a JIMIIE CYCHiIIbHO
HeOe3MeuyHnx JisiHb, BHU3HAHUX KPUMIHAJTBHUMH
npaBornopymeHHasIMA. DakT BHOKPEMIICHHS IO
31 3JI0YNHAMH KPUMIHAIBHHUX TPOCTYNKIB HE MOXKE
aBTOMAaTUYHO CKAaCyBaTH MaTepiajibHy O3HaKy BiAIo-
BiiHUX JisiHb. [I0Ka30BUM € Te, 10 y nmpakTuill €Bpo-
MEHCHKOTO Cyy 3 MpaB JIOJMHN BXKE cama CyBOPICTb
caukmii gana Cymy micTaBu BU3HATU CIIPaBY KPHMi-
HAJHHOIO, XOYa 32 HAI[IOHAJHHUM 3aKOHOJIAaBCTBOM
Majo MiCIe aJMIHICTpaTUBHE TPaBOMOPYIICHHS
(m. 55 pimenns y cmpasi «['ypenka npotu Ykpa-
iHmy Bin 6 BepecHs 2005 p.) [S]. Tum Oinbiue, SKIIO
HaeThCsl PO KPUMIHAIBHO MPOTHUIIPABHE MisTHHS, 32
sSKe MOke OyTH NpH3HAYEHE MMOKApaHHs, IO TITHE
CYIUMICTh, Y JKOAHOMY pa3i HE MO)KHa CTBEPIKY-
BaTH, 10 IIe MisHHS, OyIy4d KpPUMiHAIBHAM IIPO-
CTYIIKOM, Ha BiJIMiHy BiJ| 3JIOYMHY, BTpadac CBOIO
CYCIIbHY HEOE3IEeUHICTh, TOOTO HIOUTO € 3a CBOEIO
COINIAIBHOI0 CYTHICTIO SKICHO IHIMUM. 3 1HIIIOTO
00Ky, 00CTaBMHU, IO BHKIIOYAIOTh 3JIOYMHHICTH
JiSIHHS, HAIal0Th OCTAaHHBOMY ITPAaBOMIpPHOTO Xapak-
TEepy y 3B’S3Ky came 3 HeHTpaii3alli€ro CycCruibHOL
HeOEe3IMeYHOCTI, KONM [iSHHS, JHUIIE 30BHI MOAiOHE
70 KPUMiHAJIBHOTO TMPABOMOPYIICHHS, € CYCIIJIBHO
KOPUCHHUM a00, TPUHANMHI, CYCITHPHO PUHHATHHAM.
ToMy MOHSITTS «CycIibHAa HeOe3MneKa JisTHb, BYMHE-
HHUX 32 00CTaBUH, 10 BUKJIIOYAIOTDH X 3JI0YHMHHICTHY,
1o30aBieHe 3MICTY.

OOrpyHTYBaHHS PO3YMiHHSI KPHMIHAJILHOTO TIpa-
BOIIOPYIICHHS K TISHHS CYCIIJIFHO HEOE3MEIHOTO
Oararo B yomy mepeOyBa€e B aKCiOJNIOTIUHIH TUTOIIHHI.
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BuxopucraHHs akCioJOTIYHOTO TiAXOMy B JIOCII-
JOKCHHSIX CYCHUIBHOT HEOE3MEeYHOCTI [isSHHS Ja€e
MOJKJIMBICTh BIJIITOBICTH Ha 3allMTAHHS: YOMY TOCS-
TaHHS Ha OAHI CYCIIJIbHI BITHOCWHU BU3HAIOTHCH,
MTOBUHHI 200 X04a 0 MOXKYTh BU3HABATHUCS CYCITUTLHO
HeOe3MeYHNMH 3 TEePCIeKTUBOI0 iX KpUMiHAIi3a-
1ii, a MOCATaHHS Ha IHII HE CTAaHOBJATH CYCIHIBHOT
HeOe3neKkn W MOXYTb 3YMOBIIOBaTH HEOOXIIHICTbH
nexpuminanizanii. Kpim toro, y 3akoHOIaBUOMY PO3-
MEXyBaHHI KPUMIHAJTBHUX TPOCTYTIKIB 1 3JIOYMHIB
nepBUHHNM (0a30BUM) KpHUTEpIEM € BiIMIHHOCTI Y
xapakrepi Ta (ab0) CTyIeHi iX cycniipHOT Hebe3ned-
HOCTI, 10 BX€ MOTIM ()OPMaIBbHO BiATBOPIOIOTHCS Y
BUJI Ta PO3Mipi MOKapaHHs, MepeadadeHoro B CaHk-
mii. Y mpakTHii TmpaBo3acTOCYBaHHS IpaBHJIbHA
OITiIHKa XapaKTepy CYCIUIbHOI HEeOe3MeYHOCTI BYH-
HEHOTO JiSHHS, B TOMY YHCIi BpaxyBaHHS I[IHHOCTI
CYCHUIBHUX BIIHOCHH, IO BUCTYHAIOTh JOAATKOBUM
Oe3mocepesHiM 00’ €KTOM, JJa€ 3MOTY 3’SICYBaTH TSXK-
KiCTh KPUMIHAJILHOTO IPABOMOPYIICHHS B ITUPOKOMY
3HadenHi (1. 3 4. 1 ct. 65 KK) i nmpusHaunTu cipases-
JIUBE TIOKapaHHs BUHHOMY.

XapaxTep CycIiIbHOI He0e3MeYHOCTI KpUMiHAb-
HOT'O TIPaBOIOPYLICHHS SIK 11 SIKICHAa XapaKTEePHUCTHKA
BU3HAYAETHCSI IPYIIO0 (TpyNaMu) CyCIiIbHUX BiJHO-
CHIH, Ha SIK1 3[[IIICHIOEThCSI KpUMIHAJILHO IPOTUTIPABHE
MOCSITaHHs, TOMY Ha Ie¥l XapakTep mpsAMo 1 HaliO1Ib-
00 MIpOIO BIUTHBAaE Oe3mocepenHiii 00’ eKT KpuMi-
HAJBHOTO TNpaBornopyiieHHs. [lopsi 3 oCHOBHUM Ta
JIOJIaTKOBUMH (B pa3i iX HasSBHOCTI) Oe3mocepeHiMU
00’€eKTamMu JUTsl LIJTICHOTO PO3YMIHHS XapakTepy Cyc-
MJIbHOT HEOE3MEYHOCTI KPUMIHAJILHOTO MTPABOIIOPY-
IEHHS CITIiJT BPaXxOoByBaTH iHIINI 00’ €KTHBHI O3HAKH:
MIPEIMET, XapakTep CYCHIIbHO HeOe3MeUHNX HACTi/I-
KiB, 4Yac, Micue, 0o0cTaHOBKY Tomio. Hampuknan,
JiSTHHSA, BYMHEHE Y BOEHHHI Yac, MOXe XapaKTepu3y-
BaTUCS SIKICHO 1HIIOIO CYCHUIbHOIO HEOE3MEUHICTIO,
HDK momiOHe MisTHHsI, BAMHEHE 3a BiJACYTHOCTI 3a3Ha-
YeHUX O3HaK. Takok CIpSIMOBaHICTh KPUMIHAIBHOTO
MPAaBOMOPYIICHHS BU3HAYAETHCA  CyO’ €KTMBHUMU
03HaKaMu: OPMOIO BHHH, 3MICTOM YMHUCIY, METOIO 1
MOTHBAaMH, O3HAKAMH CTICLiaIbHOTO Cy0’ €KTa.

B omiHIi Xapakrepy CycHnuibHOI HeOe3MmeYHOCTI
y 3aKOHOJABUYIM 1 TMPaBO3aCTOCOBHIM isITBHOCTI
MOTPiOHO BHXOIAUTH 3 TEBHOI iepapXii IIHHOCTEH y
KPUMiHAJIEHOMY TIpaBi, sSika BU3HAUAE MPABUIIO: YAM
OLITBIN I[IHHUMU € CYCHUIBbHI BIJIHOCHHH, SIKI OXOPO-
HSIIOTBCSL KPUMIHAJIBHUM 3aKOHOM, THM OiJIbII CYBO-
pUMH MarTh OyTH 3aXOAM KPHMiHAJILHO-TIPABOBOI
pempecii, Hampukiaj, OUIBIIOID TUTOMOIO Barolo
37I0YMHIB TOPIBHSHO 3 KPUMIHATBHUMH IIPOCTYTI-
KaMU cepe]l yCiX KPUMIHAIBLHO MPOTHUIIPABHUX TOCS-
raHb Ha HUX, OUIBIIOIO TSHKKICTIO 3JI0YHMHY, CYBOpi-

moro caHkiiero crarti OcoOnMBol YacTUHH 3aKOHY
PO KPUMiHAIBHY BiIITOBIATBHICTE, ORI CYBOPUM
MTOKapaHHsM, IO TPU3HAYAETHCS CYIOM, TOIIIO.

Crnig moromutucst 3 aymkoro H.A. OproBcbkoi
po Te, 0 KPUMiHAJIbHE MIPaBO HE MOXKE BHU3HAYATH
iepapxiro MIHHOCTEH, a JIMIIEe ONepyBaTH Ti€lo, IO
CKJIajjacsl B COINJIbHIA CHUCTEeMi, OTXKe, € mpobiema
B UiTKOMY OhOpMJICHHI IIi€l iepapXii Ta y3romKeHH1
OIIIHOK 3aKOHOAABIS 3 OO0 €KTHBHOI PEaNbHICTIO
[6, c. 679]. He3zBaxarouu Ha Te, IO HA Pi3HHUX €Ta-
Max PO3BHUTKY CYCIiTbHUX BIIHOCHH CHCTEMa LIiH-
HOCTEH He 3aJIMIIAETHCS HE3MIHHOIO, & TOMY OJIHI i
Ti caMi JisTHHA B Pi3HUH 9ac 1 B Pi3HIM MiCIeBOCTI
MOXKYTb BIIPI3HATHCS 32 CYCIIIFHOIO HEOC3METHICTIO
[7, c. 67], € aOCONFOTHI IIIHHOCTI, IO € (hyHTaMEHTOM
PO3BUTKY OyIb-SKOTO CYCIHIJILCTBA Ta B MOCSTAaHHAX
Ha SIKi IMAHEHTHO 3aKjaJeHa KpUMiHaJIbHa MpPOTHU-
npaBHicTb [8, c. 40, 41].

Ha 4o miei iepapxii 3a cydacHHX YMOB PO3BHTKY
YKpaiHCBKOTO coliyMy, Oe3repedHo, Mae epedyBaru
KUTTS JIFOMUHH, TOMY JIiSIHHS, IO CIIPSIMOBaHi 3a
CBOIMHU 00’ €KTUBHUMH Ta Cy0’€KTUBHUMH O3HAKaAMH
Ha 3amofisSHHS IIKOJAM BIJMOBIJIHUM CYCHUIBHUM
BITHOCHHAM, 3a BIJICYTHOCTI OOCTaBHH, sIKi CYyTTEBO
3HIDKYIOTh CTYIIIHB CYCHIIBHOI HEOE3METHOCTI BUU-
HEHOTO, MaroTh BH3HABaTHCS 3JI0YMHAMH. AHAIO-
TiYHO JIOUIIBHO OI[iHIOBATH YMHUCHI HENPUBLIEHOBaHI
MOCSTaHHs Ha 37J0POB’s (38 BUHATKOM JIETKHX Tijlec-
HUX YIIKOPKEHb ), 4€CTh 1 FJIHICTh, HEJOTOPKAHHICTh
1 6e3meKy JIOAUHY (K HAWBHIII COIiabHI MIHHOCTI
3riguo 3 4. 1 ct. 3 Koncrutymii Yipaidm).

Came pupo/IHi Ta HEBITUY)KYBaHI ITpaBa JIFOINHH,
110 Jie/1ali IUPLIe 3aKPIMTIOI0THCS HA MIXKHAPOIHOMY
Ta HAIIOHAIFHOMY PIBHSX, BHCTYIAIOTH <«SIPOM)
CHCTEMH LIHHOCTEH, OCSATaHHs Ha K1 MalOTh BU3HA-
BaTHCS KPUMIHAJIBHO MPOTUNpaBHUMHU. CKIAIHICTH
MOJIsiTa€ B TOMY, IO CYCIiJIbHI BiIHOCWHH, SIKi X
3a0e3IeuyIoTh, HE 3aBKIU 3a3HAIOTh IIJIECIPIMO-
BaHOTO JECTPYKTUBHOI'O BIUIMBY, BOHH 37€011bLIOTO
MOXYTh TICHO «BIUTITATUCS» B HHU3KY IHIIHX cdep
CYCHUIPHHUX BIJIHOCHH — TPOMAJICBKY, HAalliOHAIbHY,
BIMICBKOBY O€3IeKy, TIPaBOCYIs, TOBKULIS, OE3IeKy
JIIOZICTBA TOIIO — W TOMY «IIOCTPa)XIaTH» Pa3oM 3
HuMU. Taki monio0’ eKTHI MOCATaHHsI, Ha HAITY AYMKY,
TaKOX, K [IPAaBUJIO, MAIOTh BU3HABATHCS 3IIOUYMHAMHU.

Jlelo MEHIIO MIpOIO CJIiji BU3HABATH 3JI0YHMH-
HUMH KPUMIHAJIBHO MPOTUIIPABHI MOCSITAHHS Ha 1HIII
mpaBa i CBOOOIM JIFOIUHY 1 TPOMAISTHUHA, BIACHICTB,
TPOMaJICEKUH MOPSIOK i TPOMAJIChKy Oe3IeKy, IIpaBo-
CYIId, CIIy>KOOBY AisTIBHICTH Ta MPOQeciiiHy Aisiib-
HICTh, TMOB’SI3aHY 3 HAJaHHSAM IyONIYHHUX TIOCIYT,
HaIllOHaJbHY Oe3MneKy YKpaiHW, MOpSIOK HECEHHS
BIMICBKOBOI CITyOW, MOBKULIL, MHP 1 Oe3IeKy
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JIIONICTBA (SIKIIO TUTBKM BOHU HE CYNPOBOIKYIOTHCS
YMHUCHUM 3alOISIHHSIM MIKOJIU CYCHUIBHUM BiJHO-
cUHaM, sKi 3a0e3Me4yoTh HAMBHILI COLIaIbHI IIiH-
HOCTi). Ha »kamp, 1l cdepn CycHibHUX BiJHOCHH
JUIIE YacTKOBO BiMOOpaXkeHI Yy XapaKTePUCTHUIN
3aBnanb KK y 4. 1 ct. 1, Xo4a Hatemep yci BOHU €
JIOCUTHh BaXIIMBUMHU JIJIsl ICHYBaHHS W PO3BUTKY
BChOT'0 YKPaTHCHKOTO CYCITiIbCTBA.

OTxe, 3 ypaxyBaHHSIM XapakKTepy CYCHLIbHOT
HEOE3IMeTHOCTI Ta iepapXii IMIHHOCTEH MOIITBHO KPH-
MiHaTi3yBaTH, aje MepeBaKHO K KPUMiHAIBHI MPo-
CTYIIKH, TaKi JiSHHS: a) HacaMIlepe]] He TOB’s3aHi
3 [IOCATAHHSAM HA 3a3HadyeHl BUIIE HAWOLIbII IIHHI
IpyNHU CyCHiIBHUX BIAHOCHH, MPOTE TaKi, sKi € cyc-
M1JIbHO HEOE3MEUHUMHU Yepe3 HU3KY YMHHUKIB. Y IIUX
Bunaakax, sk BigsHadae FO.I1. J[3t00a, s KoOH-
CTPYIOBaHHS KPWUMIHAJIBHO-TIPABOBUX HOPM HEO00-
XizHa OinblIa KUTBKICTh KPUMiIHOYTBOPIOIOUMX O3HAK
[9, c. 132]. Pa3om i3 TUM iCHYIOTb TPyNH CYCHITBHUX
BiJTHOCHH, KpUMIiHAJIi3allisl [IOCSATaHb Ha 5K € 3aiiBOIO
(HampuKIam, Ti, M0 CKIAJaThCA Y chepi ocoduc-
TOTO KUTTS TPOMAISH); 0) IO € TOCSATaHHAMH Ha
3a3Ha4yeHi B MTOTEPEIHFOMY a03alli TPYIN CyCIITbHIX
BiJTHOCHH, OJTHAK MAIOTh MEHIIIUH CTYIiHb CYCHIIBHOT
HeOe3MeyHOCTi; B) B OKPEMHX BHUIMAJKax OB’ sI3aHi i3
3aIO/IITHHSIM HETSDKKOT HIKOAM 37I0POB’I0 0CO0M a00
JIUTIIE 31 CTBOPCHHSAM HEOE3TMEKH 3aITOMIsTHHSI IITKOIN
3I0pPOB’10; T') TIOB’sI3aHi, SIK BUHATOK, 13 3aIOMIsTHHAM
TSKKOT IITKO/IH 3/I0POB 0, aJie JIUIIIe Yepe3 HeoOepexk-
HICTh a00 3a HASBHOCTI 1HIIMX O3HAK, IO 1CTOTHO
3HWXKYIOTh CTYIIHb CYCHUIbHOI HEOE3MEeYHOCTI BYH-
HEHOTO JIiSIHHS. 3BUYaiHO, 1I¢ 3arajibHe MPaBUIO HE
BpaxoBYy€ HAsSBHOCTI NMpHUBLICHOBaHMX a00 KBamidi-
KOBaHMX CKIIAJiB KPHMIiHAJBHUX MPaBOMOPYIICHb,
03HAKHU SKHX CYTTEBO 3MIHIOIOTH Xapakrep Ta (abo)
CTYIiIHb CYCIIJIBHOI HEOE3NMEYHOCTI KPUMIiHAIBHO
NPOTUTIPABHOTO JIiSTHHS.

HeobximHo xonctaryBatH, mo 3MmicT OcobmuBoi
gactman KK y 4ywHHIN Ta MaiOyTHIA pemakiii He
TIOBHICTIO Y3TOPKY€EThCS 3 TIPOITOHOBAHUMH TIOJIOYKEH-

Hsamu. Lle 3ymoBieHe Hacammepes THM, IO PO3MIp
mrpady — MalfHOBOTO TOKapaHHs — TMOpPSJ 31 CTPO-
KOM 030aBJIEHHS BOJII 3aJIMIIAETHCS OIHUM 3 KpHUTe-
piiB kiacudikarii KpUMiHAIBPHUX TPABOMOPYIICHbB, a
TOMY, 30KpeMa, HU3Ka KpUMiHAIbHUX PaBONIOPYIICHb
y cdepi rocrnoaapchKol AisTIbHOCTI BU3HAKOTHCS 3J10-
YMHAMH, XO4a HaBPsJ Yd BIJMOBIIHI CYCHUIbHI Bif-
HOCHHH 3a CBOCIO IIIHHICTIO MOYKHA [IOCTABUTH B OJINH
psx i3 HaBenmeHnMH Buile. JlyamictuaHuil hopmaib-
HUl KpuTepidl kiacu(ikamii KpUMiHAIFHUX IPaBO-
MOPYIICHb Ta 3JI0YMHIB MOTPEOyE MOJAIBIIAX JOCTi-
JOKEHb, OLJIBII IPYHTOBHOT HAYKOBOT PO3POOKH.

BucnoBku. TakuM 4WHOM, Mi3HAHHS CYCIIJIBHOT
HEOE3MEeYHOCTI KPUMIHAIBHOTO IIPABOIIOPYIIICHHS
HEBII' €MHO TIOB’S3aHE 3 OIIHKOK KUIBKICHO-SKIC-
HUX COIIaJhbHUX XaPAKTEPUCTHK JisSHb YIIOBHOBA-
KEHUMH Cy0’ €KTaMu 3aKOHOTBOPYOI Ta MpaBO3acTo-
COBHOT JIISUTBHOCTI SIK aHTHUI[IHHOCTI 110710 (pi3udHOT
Yl OPUANYHOI OCOOM, CYCIIIJILCTBA a00 JEpKaBH.
Tomy kpuTepiit OMIHKU 3aBXAN 00’ €KTHBHUH, 1 OITi-
HOYHE CY/DKEHHS MOXe OyTH SIK IPaBUIBHUM (iCTHH-
HUM), TaK i HETPaBWIBHUM (XHOHUM, TIOMUIIKOBHM).
VY npaBUIBHIN OLIHII HAJIEKHOIO MIpOIO BioOpaka-
€ThCS AHTHIIIHHICTh aKTiB COLIaJIbHO 3HAYYIIOT TIOBE-
IIHKH, 1 caMe TaKi CY[KCHHS CTBOPIOIOTH 0azy st
MTOJIANTBIIIOTO BJIOCKOHAJICHHS KPUMIHAIBHOTO 3aKOHY
1 MpaKTHKHU HOTo 3acTocyBaHHs. [loMIITKOBI OIIIHOYHI
CY/DKEHHSI 3aKOHOJABIIS 3AaTHI MPU3BOIUTH A0 Hal-
MipHOi 200 HemocTarHhol KpuMiHasizamii Ta (abo)
MeHai3arlil, 3SHIKEHHSI [IIHHOCTI CaMOT0 KPUMIiHAb-
HOTO 3aKOHY, 2 B OKPEMHUX BHUIAJKaX 1 MEPETBOPUTH
HOTO Ha aHTHUIIHHICTH a0o0, K BiA3HAYAIOTH Y JIiTe-
parypi, «y3akoHeHy HecrpaBemauBicTs» [10, c. 24].
[ToMuiikoBiI OLIHKK XapakTepy CyCHiIbHOI HeOe3-
MEYHOCTI JisIHHS Yy NpPaB03acTOCYBaHHI yCKIIaIHIO-
FOTh peaji3allito 3aB1anb Ta (YHKIIH KPUMIHAIEHOTO
mpaBa, Cymepevars MPaBOBUM IIHHOCTAM (TaKUM SIK,
HaTPUKII/, CIIPaBEITUBICTh, PIBHICTH), Y KIHIIEBOMY
MiZICYyMKY TaKo)X HEraTMBHO IO3HAYaro4McCh Ha LiH-
HOCTI KPUMIHAJIBHOTO 3aKOHY.
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Orobets K.M. THE CHARACTER OF THE SOCIAL DANGER OF A CRIMINAL OFFENSE
AS A MANIFESTATION OF ITS ANTI-VALUE

The article investigates the character of the social danger of a criminal offense using an axiological
approach. The study takes into account changes made to the Criminal Code of Ukraine, in particular, the
introduction of the concepts of “criminal offense” and “criminal misconduct”. The expediency of preserving
in a criminal law the substantive sign of a criminal offense is argued. The importance of the axiological
approach in the studies of social danger is outlined. It is substantiated that the character of the social danger
of a criminal offense as its qualitative characteristic is determined by the groups of social relations, which
are subject to criminal offense, which is primarily influenced by the main and additional direct objects of the
criminal offense, as well as objective and subjective signs of action. Provision is made that when assessing
the character of social danger in legislative and enforcement activities, one must proceed from the hierarchy
of values in criminal law, proposing a rule: the more valuable social relations protected by the criminal law,
the more stringent the measures of criminal repression should be. At the core of the system of values that are
perceived to be criminally unlawful are natural and inalienable human rights, which are increasingly being
promoted internationally and nationally, in particular human life, health, honour and dignity, integrity and
security. 1o a lesser extent, criminal offenses against other human and civil rights and freedoms, property,
public order and public security, justice, official activity and professional activity related to rendering public
services, national security of Ukraine, the order of carrying out military service, the environment, peace and
security of mankind are considered criminal, unless they are accompanied by deliberate harm to the social
relations that provide the highest social values. The groups of socially dangerous acts, which are proposed
to be criminalized as criminal misconducts are presented. The author concludes that a necessary element of
knowledge of the social danger of a criminal offense is his evaluation as an anti-value.

Key words: axiological approach, criminal offense, social danger, value, anti-value.
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